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Background: Informal (* curbside” ) consults arewidely used by primary care physicians. These interac-
tionsoccur in person, by telephone, or even by e-mail. Exposure to malpractice liability isa frequent
concern of subspecialty physicians and influences their willingness to engage in this activity. To assess
thisrisk, wereviewed reported judicial opinionsinvolvinginformal consultation by physicians. M ethods
A search of the existing medical literature, and of the Westlaw® national database was undertaken to
identify reported judicial opinionsinvolving informal physician consults that address whether informal
consultations createa legal relationship between consulting specialist physicians and patients that gives
rise to a legal duty of care owed by the consulting specialigt to the patient. Conclusons Courts have
consgently ruled that no physcian-patient relationship exists between a consultant and the patient who
isthe focus of the informal consultation. In the absence of such a relationship, the courts have found no
groundsfor a claimof malpractice. Malpractice risksassociated with informal consultation appear to be
minimal, regardlessof the method of communication. While* informal consultation” isnot a termused by
the courts, the courtshaveapplied a consistent set of criteria that help definethelegal parametersof this

activity.

(Fam Med 2003;35(7):476-81.)

Malpractice Liability for Informa Consultaions

| have a 24-year-old hedthy patient who, over the | ast
8 years, devd ops diarrheawhen shegets very nervous.
At her best friend’ swedding, in which shewas maid of
honor, she had to leave the picturetaking session be-
cause of stool urgency and diarrhea. Her own wedding
is coming up in 6 weeks, and she wantsto know what
she can do to prevent getting diarrthea. Do you think a
prophylactic dose of Immodium would work?

A farly healthy, we|-functioning, 75-year-old lady re-
cently asked mefor atetanus shot because she has never
had one bef ore. Shedoes not know if she had immuni-
zations as a child but knows shehas not had any vacci-
nations or boosters as an adult. If thisis primary im-
muni zation, sheneedsthree doses, but | don't know if
itisprimary. Would you givethreedoses or check teta-
nus antibody leve's after one dose?

From the Center for Bioethics and Humanities, SUNY Upstate Medicd
University (Dr Olick); and the Department of Family Medicine and the
Department of Psychiatry, University of lowa (Dr Bergus).

| have a 64 year old whose prostate-specific antigen
(PSA) was 2.28 | ast year and 12 monthslater itis3.60
(samel&b). His prostatewas moderatdy enlarged with-
out nodularity. My concern is the velocity of his PSA
increase Isit timefor him to seetheurol ogist, or should
I just followit upin 6 monthswith another PSA?

Family physicians and resdents asked subspecialty
physiciansthe above questionsafter encountering clini-
cal stuationsthey werenot sure how to handle! Clini-
cal quedtions such asthese regulaly arise during pa-
tient care, and physicians frequently seek answers to
these questionsby querying acolleague.?®| ndeed, about
onethird of theinformation needsof family physicians
are fulfilled by these informd (“curbside”) consulta-
tions*” sometimes undertaken to satisfy intellectual
curiosity but more often used to support the medicd
care of patients. For this reason, the informal, or
curbside, consultation is widely viewed as central to
good clinical mediané and has been characterized as
“among thesurvival ills of the busy clinidan.”

Theseinformal consultations occur in hospital hall-
way's, doctors' lounges, and by telephone®* Today, e-
mail offers another medium for these consultations.™
One such e-mail system was the source of the clinicd
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guestions at the gtart of this pgper. This sysem, at the
Univergty of lowa has handled more than 2,000 con-
aultations between primay and specialty care physi-
cians. The vast mgjority of these e-mail curbside con-
sultations have been about specific patients.™

Physicianswho provideinformal consultsfrequently
worry about the quality of theinformation supplied by
the asking physician andwhether the asking physician
accurately and appropriately documents, recdls, inter-
prets, and usesthe specialist’sadvice? The most com-
mon concern with this activity, however, isincreased
exposure to malpractice liability,*** a concern ex-
pressedin our recruitment of morethan40 consultants
for the Univergty of lowae-mail-based curbside con-
aultation system. A survey of these consultants during
the third year of their involvement found that while
most enjoyed answering e-mail questionsfrom primary
care phydcians and resdents, nearly half (44%) were
uncertain whether thear involvement with the e-mall
serviceincreasedtheir exposureto malpractice claims.
Another persgstent, and related, concern has been the
creation of a rerievable record that could give third
partiesaccessto these exchanges. No consultantshave
terminated their involvement due to these concerns, but
severa routinely place legal disclaimers at the end of
each e-mail consultation.

Toanswer theliability concernsof subspecialty phy-
scians, we undertook an in-depth analysis of whether
informal consultation occurring by personal encoun-
ter, telephone, or e-mail exposesthe informal consult-
ant to arisk of malpractice liahility. Our findings also
informprimary carephysiciansandres dentsabout their
legal risk associated withuse of informal consultations
in patient care.

Methods
Search oftheLegal Literature

The analyss presented here redts largely on a na-
tiond review of reported judicial opinions involving
informal telephone or in-person consultations. Com-
puterized searchesof theWestlaw® databasefor all 50
gatesand the District of Columbia (West Group, Eagan,
Minn) were conducted using literal keyword searches
for combinations of the terms “liability,” “doctor or
physician,” “ patient,” “relationship,” andvariations on
theterm “ consultant.” Similar searcheswere conducted
under the topical heading “health and medicine,” also
in the multigtate database. Using theterm “formal” or
“informal” was not helpful because courtsrardy cha-
acterize conaultationsexpresdy intheseterms. All cases
were “key cited” (“shepherdized”) to determine their
current gatus aslaw of the state. Wealsoreviewed pre-
cedents cited on relevant points of law in key cases.
Our research discovered no reported casesspecifically
addressing liahility for consultationsusing e-mail, al-
thoughe-mal communicationshave onoccasionbeen
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involved in other medical cases when they have been
introduced as evidence.™*

Legal Assumption

It is wdl egtablished that the existence of a phyd-
cian-patient relationship isa prerequisite to any mal-
pradice claim. Existence of sucharelationship crestes
legal (not just ethical) respongbilitiesto exercise sound
professional skill and judgment on the patient’s behalf
andto act with duecare asareasonable physician with
like expertise would under the circumstances. Failure
to doso would congtitute negligence But, if thereisno
phydcian-patient relationship, no duty is owed to the
patient, and henceno legal duty can be breached. Ab-
sent a legal duty, physicians cannot be said to have
caused thealleged injury, nor can they be found liable
for damages.’” In sum, if there isno legal relationship
with the patient, there is no bass for an informal
consultant’s liability. The further implication is that
primary care physicians and resdents remain legally
regponsiblefor theadvice and care they provideto pa-
tients, even when they seek out and rely onrecommen-
dations from specialists.

Results
Does Informa Consultation Create a Consulting
Physcian-Patient Relationship?

The physician-patient relationship is consensual in
nature and is based on the idea of contrect, whether
express or implied. Typically, the scope and nature of
the relationship are not explicitly agreed on at the out-
set. Rather, therelationshipevolvesandisinferredfrom
the communications and condud of physician and pa-
tient. Mogt often, the essential issuefor informal con-
aultations is whether a physician-patient relationship
hasbeenimplicitly created, based on assessment of the
facts and circumstances of the consultant’s role. To
make this assessment, courtshave consistently inquired
whether the physician exercised “independent medicd
judgment” on the patient’s behalf.®** A small number
of courts haveframed the inquiry in dightly different
terms, asking whether it was “ reasonable and foresee-
able” that the patient would rdy onthe physician’sad-
viceor whether the physician’s adions areated a “rea-
sonable expedation” of care.?*

Application of these general principles requires a
factual inquiry into the nature and content of phys-
cian-patient communicationsandinteractions. Review
of pertinent court cases involving alleged malpractice
by aspeciaist consulted by atreating physician, either
by telephone or in person, suggests a number of indi-
catorsof aphysician-patient relationship or, conversely,
its absence

The Michigan case of Hill versus Kokosky? illus-
trates how judges typically frame the issues. An ob-
detric patient, at 23 weeks gestation, was hospitalized
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withanincompetent cervix. Duringthe hospitalization,
her obstetrician sought the advice of two physicians a
a nearby hogpital. The child was born with severe dis-
abilities, andthe parentssubsequently sued two physi-
ciansfor rendering “substandard” advice during tele-
phone conversationswith thetreating obstetrician. Re-
jectingthe parents claims, the court ruledthat no phy-
Sician-patient relationship existed between the mother
and the physicians consulted by telephone because it
found several factorspersuasve: (1) Thetelephone con-
aultants never contacted the patient, examined her, or
spoke with her, (2) They never reviewed her chart, (3)
There was no referrd for treatment or in-person con-
aultation, (4) The pdient never sought adviceor treat-
ment directly from the consulting physicians nor oth-
erwise tried to hire them, (5) The telephone consult-
ants opinionsweredirected solely to thetreating phy-
sician, and (6) The treating physician retained author-
ity to accept or reject the recommendations. In sum-
mary, the telephone conversations between the treat-
ing and consulting physicians did not, by themselves,
create an agreement between the consultants and the
patient.

Using similar reasoning, numerousstate courtshave
heldthat informal consultations between physicians do
not create a legal relationship between the consultant
and the patient.’®3! In several of these cases, treating
physicians used thetelephone to obtain a consultant’s
opinion about whether a diagnosis or treatment was
correct andreceived ananswer based solely on the con-
tent of the conversation(s).'*#2" Other instances in
whichmalpracticeliability hasbeenregjectedincludea
conversation in the newborn nursery while the infor-
mally consulted physician attended his own nevborn
patient,® a mere request for in-person consultation,®
discussing patients at weekly staff meetings in a pri-
vate practice® andaprofessor’s responsetoacase pre-
sentation during a medical education meeting.®

Collectively,theselegal decisonssupport ageneral
rule: a physician contacted by atreating physician to
discussmedical concernsor optionsrelatedto apatient
doesnot formalegal rdationship withthe patient whose
care isbeing discussed. The general understanding is
that informal consultationsare servicesto medical col-
leagues, not to patients? Moreover, courts have spe-
cifically affirmedtheimportance of informal consulta-
tion. One case notes that holding informal consultants
direcly accountable to patients “would be detrimentd
in the long run to those seeking compédent medical at-
tention” andwould be contrary to public policy.? Other
decisons assert that exposureto legal liability “would
unacceptably inhibit the exchange of informaion and
expertise among physicians’# andwould have a“ chill-
ing effect” on the practice of medicine®

Still, it is not dways easy to mark off the line be-
tween formal and informal consultation. Several fac-
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tors have been repeatedly identified asimportant fea-
turesaf informal consultation, but the law doesnot pro-
vide one smple checklist of necessary or sufficient
conditions for a physician-patient relationship. Few
factors taken alone clearly differentiate formal from
informal consultation. Personally examining the patient
or expecting payment for services—featurestypical of
formal consults—would almogt certainly establish a
legal relationship withthe patient. Thisisthe case even
if diagnostic informationand recommendationsfor care
arecommunicatedto thetreating physicianrather than
the patient, and the treating physician retains control
of the patient’scare and treatment.*® On the other hand,
the absence of these two features does not necessarily
make the consult informal. Providing care without com-
pensation does not negate a legal relationship; charity
care does not give license to be negligent. Nor isthe
absence of dired contact with the patient necessarily
conclusive, as shown by the cases discussed later in-
volving pathologists and radiologists (see “Invisible
Speciaigs’).

Other “ Conaultative” Relationships
and the Duty of Care

Physicians regularly encounter various “consulta-
tive” reldionshipsthat share somefeaturesof informd
consultationbut are distinguishableinimportant ways.
Our research came acrossanumber of casesinvolving
teaching physicians and resdents, pathologidts, radi-
ologigts, and“on-call” contradswith hospitalsor health
plansin which the existence of a physician-patient re-
lationship was a central issue. These cases illudtrate
important points that can help physicians understand
whenthey might betransitioning froman informal toa
formal consultative role and a relationship with the
patient that has legal importance

Supervisory Rdationships

Severd cases suggest that a supervisory (ie, teach-
ing atending) role that may feel consultative actually
creates aphysdcian-patient relationship, at least where
the supervising physician’sauthority extendsto direct-
ing patient care. Courts have consstently ruled that a
gaff teaching physician hasalegd duty to the patient
managed by aresdent when the staff physician ren-
ders medical advice to a resident under the staff
physician’s supervison®** This duty may arise even
if the gaff physician does not actively participate in
the paient’scare. In onesuchcase, acourt found tha a
doctor-patient re ationship existed between a patient and
agroup of staff neurosurgeons, despitethe saff physi-
cians claim that they did not interact withthe residents
managing the patient during a 3-week hospital stay and
did not recommend the care that was delivered to the
patient. Central to this ruling was the physicians con-
tractud obligationto provide“ guidance anddirection”
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to a group of resdents on the neurosurgicd service &
the medical center. Because of the contract, the court
held that even if the staff physicians did not have on-
going interaction with the patient, they were“ nonethe-
lessobligatedto do so under thetermsof their contradt
. .. and accepted medical prectice.”*

Absent this defined contractual supervisory respon-
sbility, we found no cases suggesting that other ex-
changes of information between resdents and saff
physiciansestabli shed formal responsihility for patient
outcomes. Indeed, if the mere exisence of a mentor-
sudent relationship established a physician-mentor’s
duty to all patients under the care of a resdent, this
would be detrimental to both patient care (the courts
concern) and medical educdion. A cardiologist would
be reluctant to respond to aresident’s hdlway inquiry
about patient management, concernedthat if his’her re-
gponse were usedin the care of the patient, he/she could
be involved in alawsuit, despite having had no diredt
supervison of the involved resident.

“Invisgble Specialists

Another group of casessuggeststhat “invisble” spe-
cialissswho routinely provide patient care servicesbut
(almost) never see or speak with patientsmay beliable
for theservices they render. The leading examples are
pathologists and radiologigs. Notwithstanding their
distance fromthe bedside, these specialistsare expected
to ad consonant with the stlandard of carein their area
of expertise and typically can be held liable for negli-
genceif they fail to doso.*** What digtinguishesthese
stuations from informal consultations involving these
same specidigsis the shared undersanding among
patient, treating physician, and specialist that profes-
sonal services are knowingly rendered for a specific
patient’s benefit (not as an educaiond service for a
colleague) and will bediredly relevant to the patient’s
care. Mot often, the patient consents to delivery of a
tissue sampleor thetaking of an X ray andto the shar-
ing of pertinent medicd information with the special-
ist. In turn, the specialist’s assessment generates a fee
for these services.

On-call Physicians

Another set of casesinvalves on-call arrangements,
typically involvingemergency room care. The key fac-
torshereare control over patient care andthe nature of
the on-call agreement. On-call physicians expresdy
responsible for admisson and patient care decisons
under acontract with a hospital or health plan have
beenheld responsbleforrefusing to accept apatient’s
care® and fordenyinginpatient carein favor of outpa-
tient treatment.*® An on-call specialist had aduty tothe
patient when he authorized discharge and transfer of a
woman in labor* and when the specialist, on call for
his group, activdy participated in the diagnoss and
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treatment of a patient’s cardiac condition.*? In each of
these cases, decisons were made by telephone, with-
out the physician having ever seen or spoken with the
patient.

By contrast, merely being on call does not create a
legal duty to al patients admitted to the emergency
roomduring the call period.”** On-call physiciansmay,
inappropriate circumstances, declineto accept the care
of a patient, notwithstanding the emergency room
physician’srequest for their expertise®% In sum, the
nature of the on-call physician’s role and respon-
shilities, as shaped by both the on-cdl agreement and
the way in which the conaultation is handled, are es-
sential determinants of alegal duty to the patient.

Discusson

Courtsgenerally view informal consultation asaser-
vice to a colleague, not as providing careto a patient.
Thetypical informal consultation createsno legal rela-
tionship between consultant and patient. Consequently,
thisfrequent andimportant practice appeastoinvolve
minimal risk of malprectice liability for consultants,
while providi ng opportunity tohelpacolleague deliver
good medical care. Other commentaors havereached
smilar conclusions 64749

Our analysisis based oncaselaw in nearly 20 states
and allows usto articulate guidelinesfor how to cat-
egorizethelegal implicationsof physician-to-physician
consultations (Table 1). Itisimportant to notethat rel-
evant cases were not found in every state, but, equally
important, we did not find any cases contrary to our
conclusions. Thisuniformbody of law should be highly
persuasivein stateswhere courtsareyet to addressthe
question.

Curbside consults between medical coll eagues
should be understood as legally distinct from formd
consultations, from advice given by staff physciansto
residentsthey supervise, and from consultsundertaken
because of on-call obligaions, though these latter dis-
tinctions are lessdeveloped in extant law. Physicians
should be atentive to the nature of the services they
provide and the point at which informal consultation
becomes formal. Contractual agreement to provide
emergency on-call servicesisaconditionof staff privi-
leges at many hospitals. Attorney review of proposed
contracts to clarify on-call obligaions may be advis-
able.

Fox and colleagueshave previously studied the mal-
pradice risk for informal consults rendered by infec-
tious disease specialists.* Our analysis, based onamuch
larger body of caselaw, reachessimilar conclusonsto
their 1996 pape. Expansion of the case law over the
past 7 years alows for more strongly grounded con-
clusonsabout the state of thelaw. Themore extensve,
contemporary body of casesalso affordsgreater insight
into the legd rules applicable to some of the various
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Tablel

I ndicators of Informal Consultation

Each of the following featuressuggests that aconsult may beinformd. The
typical informd consult shares anumber of these characteristics. Nosingle
feaure establishes that the consult is informal or that there is no legal
relaionship between consultant and patient.

. The consulting physi cian has not examined the patient.

. The consulting physician has no direct communication with the patient.

. The consulting physi cian does not review the patient’s records.

. The consulting physi cian has no obligation for forma consultation.

. The consulting physi cian receives no payment for services.

. The consulting physician givesopinion andadvice solely tothe treating
physician.

. The treating physician remainsin control of the patient’s careand
treatment.

o wWNE

~

relationshipsbetween phys ciansthat sometimes seem
merely informally consultativeineveryday practice but
may beviewed differently by the law.

The increasngly busy nature of medical practice,
together with congantly evolving specialization in
medicine, makethe informal consultation as much an
essential resource of primary care pradice asit hasever
been. E-mail isavaluabletool for the busy clinician.
Among its advantages arethat it dlows asynchronous
communication, alleviates the need to be in the same
place (or on thetelephone) at the sametime, avoidsthe
frustration of “telephonetag,” facilitatesopportunities
to reflect on and clarify questions and replies, enables
preservationand later retrieval of information provided
by acolleague, and reduceson-the-spot time pressure,
which has been identified as a source of “incomplete
or erroneous’ advice with curbside consults.** Although
our analysis discovered no casesinvolving the use of
e-mal for physcian-to-physician communication, the
same rules governing informal consultation by tradi-
tiond means should be equally applicable to informd
consultations using e-mail. It is the nature of the com-
munication, not themethod used, that truly matters.

Our conclusons are not intended to suggest that e-
mail consultationsraise no new issueswhen compared
totraditional in-person or telephone consults. New rules
implementing the Health Insurance Portability and
Accountability Act (HIPAA) strengthen pratections for
the privacy and security of personal hedth informa-
tion, in particular information that is electronically
tranamitted or maintained. Compliance with HIPAA
may foster greater vigilanceindeletingor maskingiden-
tifying information, a hallmark of informal consulta-
tions—for example, the common use of “hypothetical”
cases. As noted earlier, a distinguishing feature of
e-madl is ready creation of apermanent electronic (and
perhaps paper) record of communications that ordinarily
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should be consdered part of the medical record and,
thus, potential evidencein amalpractice suit.>*** Re-
sponding to concerns about accuracy and liability, a
group of neurosurgeons recently decided to fax their
recommendations to physicians at ather hospitalsfol-
lowing informal telephone consults after discovering
that their recommendationswere often inaccurately re-
corded in patients charts.®* E-mail offersa convenient
alternative approachto thisproblem. Inaddition to con-
fidentiality concerns, e-mail, like telemedicine more
generally, also presentssome new challengesfor inter-
preting rules agang practicing medicine across ate
lineswithout a license.®** These are important ques-
tionsbut lie beyond our more narrow inquiry about the
malpractice risks associated with informal consulta-
tions.

Finally, that the typical curbsde consult does not
increase the mal practice exposure of subspecialistsdoes
not mean that consulting physicians have no obliga-
tionsof professonalism and due carein the conduct of
informal consults. To the contrary, consultants have
professional and ethical obligationsto act withthe kill,
knowledge, and diligence commonly expected in their
field of specialty. In addition, both partiesneed tobein
agreement about when these “educational exchanges’
should be used in lieu of formal involvement of the
subspecialist in the patient’s care.
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